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A /ORDER

PER Waseem Ahmed, Accountant Member:-

This appeal by the Revenue is directed againsbter of Commissioner of
Income Tax (Appeals)-9, Kolkata dated 26.08.2018se%Ssment was framed by ITO
Ward-32(3), Kolkata u/s 143(3) of the Income Tax,AO61 (hereinafter referred to
as ‘the Act’) vide his order dated 29.08.2014 fesessment year 2012-13. The
grounds raised by the Revenue per its appeal aredss:-

“Ground No.1: That, on the facts and in circumstanakthe case the Ld. CIT(A)-9,
Kol, erred in allowing the interest income of Rs&8150/- claimed by the assessee
under the head of interest of Fixed Deposit as Bedie u/s. 80P.”
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Ground No.2: “That on the “facts and circumstana&sthe case, the Ld. CIT(A)-9,
Kolkata failed to appreciate the ratio of judgmaeritthee Apex Court in the case of
M/s. The Totgars’Cooperaative Sale Society LimWad Income Tax Officer (2010)
322 ITR 383 (Sc) wherein it was held that incomevay of interest on deposits held
with scheduled Banks, Bonds and others securiibs in the category ofOther
Income’ which had been rightly taxed by the department.”

Ground No.3: “That, the appellant craves leave tdhmit additional grounds of
appeal, if any, at or before the time of hearingli@amn alter, modify, reframe any
grounds of appeal at or before the time of heafing.

Shri Arindam Bhattacherjee, Ld. Departmental Regmestive appeared on behalf of
Revenue and Shri U.S. Saha, Ld. Authorized Reptates appeared on behalf of
assessee.

2. Brief description of the case is that assessea rco-operative society &
engaged in providing the credit facilities to itemmbers. The assessee filed the return
of income declaring the total income of Rs. Nileafclaiming the deduction u/s
80P(2)(a)(i) of the Act. During the assessment @edings Assessing Officer found
that assessee has invested the surplus funds shireterm deposits and securities
and earned the interest income of Rs.36,88,1500006uch investment. Against such
interest income, the assessee has claimed deduds&@OP(2)(a)(i) of the Act.

2.1 However AO was of the view that the impugneénest income represents the
income from other sources under section 56 of ttiead it is not arising in the course
of providing credit facilities to the members o€&thociety. Thus the deduction under
section 80P of the Act in respect of such incomenoabe allowed. Accordingly the
AO issued a show-cause notice to the assessdeefaolarification.

2.2 In compliance thereto the assessee submitéeclithe investments have been
made as per the provisions of section 79 of thet\MBesgal Co-operative Societies
Act 2006. There was no diversion of funds for thepoese other than the objectives
mentioned in the bye laws.

2.3 That principles laid down in the judgment ofrtide Supreme court in the
case of M/s The Totgars’ Cooperative State Sodietyted Vs. ITO (322 ITR 283)
are not applicable to the instant case as in thse the assessee was not an employee

co-operative credit society.
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2.4  However the AO after due consideration of ssion made by the assessee
during the assessment proceeding concluded thalketthection u/s 80P is available to
the assessee in respect of the interest income tliermembers as well as in respect
of the income on the investment made in other caraip/e society. Accordingly, the
AO observed that the income being interest incoramfthe members and from the
investment in the co-operative society is eligibde deduction u/s 80P(2)(a)(i) &
80P(2)(d) of the Act. Thus, the amount of incomeRs.36,88,150/- is not eligible for
deduction u/s 80P(2)(a)(i) of the Act and liableb® Taxed u/s 56 of the Act as
income from “other sources”. Accordingly, the additwas made by the AO in the
hands of the assessee.

3. Aggrieved assessee preferred an appeal be®iladthCIT(A) against the order
of AO. During the appeal proceedings before Ld. (B)Tassessee submitted that
interest income arising from the investments isthe nature of “Income from
Business” and not from income from other sources.

3.1  The amount of such interest income was digeibamong the members of the
society as dividend as well as it was used for igiiog the loan.

3.2 In all earlier years & succeeding years theas mo such disallowance made by
the AO.

3.3 The assessee in support of its claim relietherorder of this Hon’ble ITAT in
the case of South Eastern Railway Employees Co-f@ditCSociety Ltd. Vs ACIT,
ITA No. 1693/K0l/2012 for the AY 2008-09 and submitted that in the sdamts and
the circumstances the issue was decided in favioassessee. Hence there should not
be any disallowance with regard to the deductian80P of the Act on account of

interest income on the investment.

The Id. CIT(A) after considering the facts and sigsion of the assessee deleted the
addition made by the AO.
The Revenue, being aggrieved by the order of [@(&)lis in appeal before us.

4. Ld. DR argued that the impugned issue has alrbadn decided in favour of

the Revenue by the Hon'ble Supreme Court in the o&%otgar's Cooperative Sale
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Society Limited -vs.- IT@ported in [2010] 322 | TR 283, wherein it waschéiat
interest income arising to a Cooperative Societyyaay on the business of providing
credit facilities to its members or marketing ofiagltural produce of its members, on
the surplus, which is not required immediatelylfasiness purposes, from investment
in short-term deposits and securities, has to edtas income from other sources. He
also contended that there is no information whetherinvestment was made out of
the surplus fund or out of the deposits made byntleenbers which are shown as
liability in the balance sheet of the assessee. [Th®R vehemently supported the
order of the AO.

On the other hand the Id. Counsel for the assesslemitted that the deduction on
account of interest income on the money deposiiiithe bank is available in view
of the judgment of the Hon'ble Uttarkhnand High @on the case of CIT Vs.
Igbalpur Co-operative Bank development Union (2609) 315 ITR 441 (Uttarkhand)
and the identical issue was also decided in favbtine assessee by the Hon'ble Patna
High Court in the case oBihar State Housing Co-operative Federation Ltd. @Bl
(2009) 315 ITR 286 (Pat). Therefore, on the faetd aircumstances of the above
cited case law, the AO was not right in taxing thesiness income of the assessee-
society as interest income” which should be alloweflill u/s. 80P(2)(a)(i) of the Act
as the same are for the interest of the membergelisas the same are wholly and
exclusively , the interest income is attributaluldhe activities of the assessee, which
Is carrying on the business of providing creditiliiees to its members. The interest
income received from investment of GOl bonds by #ssessee is eligible to
deduction u//s 80P(2)(a)(i) of the Act is direcHitributable to the business of the

assessee-Co-Op society.

5. We have heard the submissions made by the padies. We have also
examined the orders passed by the Authorities Belogvthe judgments / orders cited
by the representatives of both the parties. Irptiesent case, the amount was invested
by the assessee in the form of short term depdsither deposits in the bank.
Accordingly the assessee on such investment eamiedest income which was

treated by the AO as income from other sourcessThea impugned interest income
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was not eligible for deduction u/s 80P(2)(a)(i)tlkké Act. Accordingly the deduction
claimed by the assessee on such interest for R88,360/- was denied by the AO.
However, the Id CIT(A) reversed the order of AO dlyserving that such interest
income is eligible for deduction u/s 80P(2)(a)(i)tlwe Act. Now, the issue before us
arises whether such interest income is eligiblededuction u/s 80P(2)(a)(i) of the
Act. In this regard, we note that Ld. AR cited ttase law of Hon'ble Supreme Court
in the case offotgar's Cooperative Sale Society Limi{asdipra) the sale proceed of
agricultural produce, which was payable to its merapin many cases, was retained
by the assessee-society and the same was invastbdri-term deposits/securities. In
such facts and circumstances of the case, intémesime received on short-term
deposits/securities was held to be chargeablexaitaer the headificome from
other sources’ by the Hon'ble Supreme Court by observing thatdamount invested
by the assessee was a liability payable to its neespkand, therefore, the interest
income could not be said to be attributable to #o#ivity mentioned in section
80P (2)(a)(i).

5.2 However it was contended by the |d. AR thatdaheunt was not invested in
bank to earn interest out of the money payabléeeéanembers. As such, the amount
invested was not immediately required by the assed$sr lending money to the
members as there was no applicant looking for da lfrom the assessee. Thus,

surplus money was deposited in a bank so as tomanest income.

In view of above we note that in the identical $aahd circumstances the Co-ordinate
Bench of this Tribunal in the case 6fO Vs. The Baksara Co-operative Credit
Society Ltdin ITA No.1890/K0l/2012 order dated 18-11-2015 has restored the appeal
to the AO for fresh adjudication in accordance witle law. In the order of this
Tribunal the case of Totgar's Cooperative Sale &gcLimited (supra) was duly

considered. The relevant extract of the orderpsaguced below:-

«11. We have considered the rival submissions amdfly perused the relevant
material available on record. In the case of Totg&ooperative Sale Society Limited
(supra) cited by the Id. D.R. in support of theeamwe's case on the issue under
consideration, the assessee-Society besides cgriymthe business of providing
credit facilities to its members was also marketitsgagricultural produce. The sale
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proceed of such agricultural produce, which was gidg to its members, in
many cases, was retained by the assessee-Soctetiieasame was invested in short-
term deposits/securities. In these facts and cistances of the case, interest income
received on short-term deposits/securities was teloe chargeable to tax under the
head 'income from other sources' by the Hon'bler&up Court observing that the
amount invested by the assessee was a liabilityalpayto its members, and,
therefore, the interest income could not be saidbeoattributable to the activity
mentioned in section 80P(2)(a)(in the case of Tumkur Merchants Souharda Credit
Cooperative Limited (supra) cited by the Id. Courfse the assessee, the amount,
which was invested in Bank to earn interest, wasamoamount due to any member
and which was not the liability shown in their agots. In fact, the said amount,
which was in the nature of profit and gains, was momediately required by the
assessee for lending money to the members as weree no takers and the same,
therefore, had been deposited in a Bank so as to ederest. In these facts and
circumstances of the case, as involved in the chsEumkur Merchants Souharda
Credit Cooperative Limited (supra), the decisiorth@d Hon'ble Supreme Court in the
case of Totgar's Cooperative Sale Society Limitad fgund to be distinguishable on
facts by the Hon'ble Karnataka High Court and theeiest income received by the
assessee- Society on Bank deposits was held tdsbbusiness income being
attributable to carrying on the business of bankimijgible for deduction
under _section 80P(2)(a)(Df the Act.

12. Keeping in view the decision of the Hon'bler&ume Court in the case of Totgar's
Cooperative Sale Society Limited (supra) citedHgyltl. D.R. and the decision of the
Hon'ble Karnataka High Court in the case of Tumklerchants Souharda Credit
Cooperative Limited (supra) cited by the Id. Courfse the assessee, the gquestion
that arises in the case on hand, is whether thestment, which is made by the
assessee-Society and which has fetched intereshexa question, is made out of its
own surplus fund, as was the case in Tumkur Meittsha®ouharda Credit
Cooperative Limited (supra) or the same is madedduhe amount payable by the
assessee-Society to its members, which represenialtility as was the case in
Totgar's Cooperative Sale Society Limited. In tt@gard, it is observed that this
aspect has not been specifically considered eitiyethe Assessing Officer or by the
Id. CIT(Appeals) in their respective orders anderdfore, there is no finding
specifically given by them on this relevant aspéttthis regard, a perusal of the
relevant balance-sheet of the assessee as on 3Q0®(copy of which at pages 67 &
68 of the paper book), shows that the total investnmade by the assessee-Society
was Rs.22.08 crores as on 31.03.2009, whereasdberi®es & Surplus and Profit &
Loss Al/c. balance as on the said date were Rs.tré6es and 1.73 crores
respectively. The major amount appearing on thieilit side of the balance-sheet as
on 31.03.2009 was deposit and other account aggireg@o Rs.28.89 crores, which
comprised of various funds and deposits. Keepingaw these facts an d figures, we
are of the view that the issue as to whether thevamt investment is made by the
assessee out of its own surplus funds or out ofitheunt payable to its members,
which represent its liability, requires verification order to determine the exact head
of income under which the interest on such inveastrgechargeable to tax in the
hands of the assessee by applying the relevantlaase We, therefore, set aside the
impugned order of the Id. CIT(Appeals) on this ésand restore the matter to the file
of the Assessing Officer for deciding the sameshfrafter verifying the relevant
factual position from record and after giving thesassee proper and sufficient
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opportunity of being heard. Ground No. 2 of the dte,e's appeal is accordingly
treated as allowed for statistical purposes.

In the case on hand there is no information whethermoney invested in the bank
was out of the money payable to the members oobthie surplus fund retained by
the assessee. In the absence of the necessamnatiimm, we are inclined to restore
the issue back to the file of AO for fresh adjutiima in accordance with the
provisions of law and in the light of the decisiohthis Tribunal in the case dhe
Baksara Co-operative Credit Society Ltd. (Supkgnce the ground of appeal of the

Revenue is allowed for statistical purposes.

6. In the result, for statistical purpose, the appeal of Revenue is

treated as allowed.

Order pronounced in open court on 21/03/2018
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